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DC Dialogue: What defined contribution issues are you spending the most time  
on recently?

David Levine: In serving DC plan sponsors, we are focused on a number of topics, 
including fiduciary roles, litigation risk, fee disclosure, investment 
lineups, and plan governance. These issues merge as plan sponsors 
strive to ensure they have the expertise, either in-house or through 
outside professionals, to properly design and manage their DC plans.

 DCD: Let’s talk about each of the topics you listed, starting with  
fiduciary roles.

 Levine: Even though we’ve come a long way, there is still confusion about who 
is wearing the plan sponsor hat during the plan design stage and who 
is wearing the actual fiduciary hat. One problem is that people often 
think a design decision is a fiduciary act, and it often isn’t. Rather, it 
may be a plan sponsor settler function. Another issue is that sponsors 
may seek fiduciary experts outside the plan, yet the fiduciary roles and 
extent of responsibility may be unclear. 

  For instance, plan sponsors often hear about different fiduciary roles 
that providers are willing to play. Providers may offer to serve as 
an ERISA 3(16) plan administrator, a 3(21) plan fiduciary, or a 3(38) 
investment manager. At times, these roles have been loosely defined by 
members of the employee benefits community in ways that sometimes 
cause confusion. Plan sponsors may hear providers say, “I will be a 
3(21) fiduciary” or “I will be a 3(38) fiduciary.” With these words, the 
provider may imply or even say, “I’m responsible for everything in 
your plans, so you don’t have fiduciary risk.” In reality, from a legal 
standpoint, each of these fiduciary positions may serve a different role 
with a different amount of risk mitigation for plan fiduciaries. 

 DCD: Can you talk about the settler function and what falls outside of 
fiduciary duties for a plan sponsor?

 Levine: A settler function generally means an activity that does not carry a 
fiduciary duty. For example, if a person executes amendments to a 
plan, he or she is generally viewed as acting in a settler, not a fiduciary, 
capacity. It’s very much a trust concept. The settler establishes the trust. 
So these are not fiduciary actions in a sense. You are making basic 
design decisions: Do I want to have a plan? What do I want the features 
of the plan to be? Not, how am I going to administer it, how am I going 
to invest, and what funds are participants going to be invested in? It’s 
more about design issues. Do I terminate? Do I merge? Do I suspend 
contributions? Do I decide I want to do a redesign? If so, who is eligible 
and who is not?
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  Clearly, there are fiduciary acts in overseeing a plan, including  
ensuring that a plan adheres to the ERISA requirements for plan 
eligibility and follows the IRS’ nondiscrimination testing rules. Doing 
this testing can be a fiduciary act because the fiduciary is charged with 
keeping the plan in legal compliance for operational purposes. But 
the actual design of the plan is more of an activity performed by the 
settler—the plan sponsor.

 DCD: You mentioned a number of plan design and oversight issues that do 
require fiduciary oversight, including selecting the investment lineup 
and managers. In the case that the plan sponsor would prefer to 
outsource these duties, what should they consider? 

 Levine: A plan sponsor can definitely bring in advisors and put them into 
fiduciary roles. The role and responsibilities for each advisor should 
be clear and documented within a contract and, depending on the 
exact circumstances, potentially in the plan document as well. In 
some cases, the administrative and investment issues are split and 
managed by different advisors. It’s important that both the investment 
and administrative issues be addressed. It’s important to clarify 
who is actually administering the plan. Without clarity, all fiduciary 
responsibility will, under many standardized plan documents, rest with 
the plan sponsor—that is, the company. 

  Within advisor contracts, it’s helpful to identify the exact fiduciary 
status of the advisor to minimize confusion as to what role the advisor 
is playing. Of course, each contracting situation is unique, so there is 
no one-size-fits-all solution. Sometimes an advisor will say, “I will be 
a co-fiduciary.” Well, what does that mean? Are they saying they’re 
going to be a named fiduciary in the plan document under ERISA 3(21), 
just like your main fiduciary of the plan, which possibly is either the 
company or maybe your committee? In that case, you may have shared 
responsibility between the two. In some jurisdictions, co-fiduciary may 
mean that liability is shared evenly between the fiduciary organizations 
in the event of litigation. Or in some jurisdictions, the liability may be 
individual. The key takeaway is that it’s helpful to clearly define roles in 
documents at the front end rather than trying to reconstruct these roles 
after the fact.

  As plan sponsors and fiduciaries finalize their agreements with 
providers, you need to understand if this person is really saying, “I will 
be named as the main fiduciary in the plan document.” Or are they 
saying, “I will be your co-fiduciary with you,” which really means, “I’m 
just a fiduciary with your existing plan fiduciary, so we’re all on the 
hook together”? 

“The key takeaway 
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  Or they may be saying they will act as an ERISA 3(38) investment 
manager in the selection and/or oversight of the plan investments only. 
So you may hire an additional consultant or advisor who is not a 3(38) 
investment manager but who will select and monitor your investments, 
as well as design a target-date glide path. There are very good folks out 
there who do an excellent job at this. But you have to clearly define 
their roles because, sometimes, hiring them may not result in complete 
protection from fiduciary liability.

  The bottom line is that outsourcing many fiduciary duties to a third 
party is doable, but it’s important to really dot the i’s and cross the t’s 
because this is where people may get caught, especially if they only 
focus on the investments and not on the administration.

 DCD: What are the primary ERISA fiduciary categories, and what 
responsibilities fit with each?

 Levine: The core concept of “fiduciary” is a single category—a “3(21) 
fiduciary.” Beyond this basic definition are various roles that dovetail 
off it. For example, there is the concept of the “named fiduciary,” 
which generally is a fiduciary named either in a plan document or 
by a plan sponsor. A named fiduciary is the default plan fiduciary. 
Others, including advisors, can also be 3(21) fiduciaries. Further, a 
person can be a 3(16) plan administrator who is responsible for certain 
core administrative duties under ERISA. The exact determination of 
when a person is a fiduciary or not depends on the exact duties, 
on whether or not the duties are discretionary in nature, and on 
the financial relationship of the person to the plan. It’s important to 
carefully evaluate each situation to determine whether an individual is 
a fiduciary or not.

 DCD: What are the fiduciary roles that are not named in the plan 
documents?

 Levine:  These fiduciaries may be responsible for a specific procedure in a plan. 
An ERISA section 3(38) investment manager is a good example. While 
a plan’s named fiduciary may, by default, be responsible for a plan’s 
investment lineup, the named fiduciary may decide to delegate this 
responsibility to others. For instance, the named fiduciary may hire an 
outside fiduciary to select, monitor, and replace investments for the 
plan overall or within an investment strategy. An entity may become a 
limited-scope or non-named fiduciary by retention, by giving advice, or 
by behavior. Proposed regulations in Washington would broaden the 
definition of who falls into the fiduciary categories. 

  What’s important is that a named fiduciary understand its ultimate 
authority and responsibility. Then, if it wants to outsource its 
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responsibility and attempt to limit its risk in part or in whole,  
that it do so with care and full understanding of what responsibilities 
it retains, such as a duty to monitor selected providers. That’s a good 
goal, but the marketing around these services may not always match 
the structure of the services provided. So that’s why, at the fiduciary 
level, it’s important to dig into contracts to make sure that people are 
clearly stating what role they’re playing, and to make sure that the role 
which has been marketed to the plan sponsor lines up with what the 
provider is contractually bound to deliver. 

 DCD: For fiduciaries who are interested in outsourcing DC plan resources, 
how should they go about it?

 Levine: Smaller plans will often end up with a “prototype” plan offered by a third-
party administrator or a bundled-service provider. So that’s your first 
line of administrative support. Larger plans may have a custom plan 
document but still use a third-party administrator (TPA) or bundled-
service provider or independent recordkeeper. These administration 
providers will oftentimes manage the administration of the plan, 
handle all the day-to-day responsibilities, and make nondiscretionary 
recordkeeping decisions. Whether or not these providers are fiduciaries 
will depend on the exact circumstances of each situation.

  These service providers typically will ask the plan fiduciary (which by 
default is often the plan sponsor in many plan documents) to sign off 
on processes, yet the fiduciary is relying on a standardized process set. 
That means the plan fiduciary doesn’t have to be involved all the time 
or in every detail, although it may never be possible to completely get 
out of some plan administration issues. For example, even if you work 
with a bundled-service provider or a TPA, you’re going to have to send 
them data about compensation and how you count hour–basically, 
how you determine compensation for these plans. 

  Some plan sponsors may want to hire outside providers to serve a 
number of fiduciary roles. For instance, when you’re negotiating 
fees for the underlying administrative services, you may decide your 
company doesn’t have the capability to do this, and you may hire an 
investment advisor or consultant to evaluate and negotiate the fees for 
your plan. Sometimes these experts will charge a project fee or hourly 
rate for their work. In other cases, the advisors may receive payments 
based on the assets. One payment method compared to another is 
not better or worse…or right or wrong. Rather, however the experts 
are being paid, what matters is disclosure. Once again, understanding the 
services that each provider will deliver and reflecting those in the contract 
is critical, because when the plan’s default fiduciary selects a fiduciary 
service provider, that decision itself is a fiduciary act which also carries an 
ongoing duty to monitor the advisor.

“Understanding the 
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 DCD:  What fiduciary services may be offered by the advisors?

 Levine: An advisor or consultant can play a key role in helping you figure out 
exactly what fees are being charged and what services are being provided 
by the recordkeepers and other providers. They can help you confirm 
and document that the fees your plan is paying are reasonable. 

  Yet the most common and typically the biggest role played by most 
advisors relates to the plan investments. The advisor can act as the 
fiduciary in the selection, monitoring, and retention of investment 
offerings for the plan. This includes vetting the managers, evaluating 
risk and return, and determining how the investments have done 
relative to peers and benchmarks. The advisor can lead or help you 
go through this process if the default plan fiduciary doesn’t have the 
time or resources or skills to do this work internally. You may even 
hire the advisor to assume full control or discretionary oversight of 
the investments for the plan, although, as I already noted, the formal 
documentation and understanding of duties, if any, to monitor providers 
is key in managing risk and exposure to liability. Again, the plan fiduciary 
needs to define the breadth of responsibility as well as agree to the 
advisor’s fees. 

  There are a number of ways in which plan sponsors and fiduciaries 
attempt to appoint these advisors. But unless a plan document names  
a non-plan sponsor 3(21) fiduciary (such as an outsider or a committee) 
to oversee all aspects of plan management, it’s often going to wind  
up being the plan sponsor that will fill this main fiduciary role under 
the plan. 

  Yet, by hiring outside experts for specific functions, it is possible 
to mitigate fiduciary risk; for example, by hiring a 3(38) investment 
manager who has discretion over the selection of the investments 
strategy. Fiduciaries have a duty to properly appoint an investment 
manager. But once the decision is made, the risk is mostly shifted to 
the investment manager at that point (subject to a duty to monitor the 
investment manager). There’s always the possibility that a litigant could try 
to go up the chain, but the idea is to try and insulate the plan sponsor 
and plan fiduciaries as much as possible.

  On the administrative side, you can also try to hire an independent 
fiduciary. In fact, the Department of Labor (DOL) has, in many 
circumstances, required or highly encouraged the use of an 
independent fiduciary; that is, a provider that is unrelated to the 
company. You often see this in company stock settlements, for 
instance, where you have an independent fiduciary who’s brought in to 

“Hiring outside experts 
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actually address the management of any settlement proceeds  
that have come in, so that the company isn’t in the middle of that decision. 

 DCD: You’ve referred a number of times to managing risk. Are you 
referring to litigation risk?

 Levine: Yes, and that litigation risk can be managed. Unfortunately, anybody can 
bring a lawsuit. It may not be possible to always cover every single base, 
no matter how hard you try, because just as there are smart people 
trying to come up with good plan designs, there are also smart people 
trying to find weaknesses in the process. So it’s a constant effort to try 
and be as cautious as possible.

 DCD: What is the focus of the lawsuits that you’ve seen in the DC market?

 Levine: Fee lawsuits are very visible right now; however, when you look at the 
track record of these suits, very few that have gone to trial have resulted 
in judgments in a plaintiff’s favor. And where they have, the judgments 
were relatively small. There also have been some settlements. 

  So what’s the real takeaway from these fee lawsuits? It’s very much 
about having a clear process and documenting your decisions: Why are 
we making this decision? Why are we choosing this recordkeeper? Why 
are we keeping or not keeping this fund? Then making sure that your 
governing documents, your fiduciary structure, and your investment 
policy—and your advisors can help you with this—are consistent with 
your practices. 

 DCD: As plan sponsors select their investment lineup, how can they reduce 
litigation risk?

 Levine: Going back to the process basics is greatly helpful: How often do you 
benchmark the funds in the plan? How do you evaluate whether to keep 
funds in or out of the plan? In terms of the level of funds, do you go all 
index funds? But if you’re going to pick funds that don’t have the lowest 
fees, then it’s important for a fiduciary to be thinking, what is my basis 
for picking these funds? Does the basis for my choice serve the interest  
of participants and beneficiaries? Figure out why you’re picking a  
fund and document it. Why have you picked the share class used  
in the plan? 

  On the recordkeeping side and services side, there are often very 
good reasons not to choose the cheapest administrator for your plan, 
especially if you want to avoid errors and thoroughly document your 
process. It’s the same with investments; that is, you often have good 
reason not to simply select the cheapest or completely passively managed 

“It’s very much about 
having a clear process 
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your decisions.”
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funds. You want to have minutes which show that you actually put 
together a thoughtful process, but not minutes that serve as a roadmap  
to litigation. 

  Clearly, the commonly advanced position is that you still have a duty 
to monitor the actual funds to make sure they’re right for the plan. But 
the idea is, how often are we going to review our funds? Why are we 
making certain decisions? Why are we picking particular investment 
providers? This doesn’t mean you should live in fear, and it doesn’t 
mean you necessarily have to go lowest cost. You simply need to come 
up with a prudent, rational process that you can present and document 
on a regular basis. 

  You also should recognize that there’s a balancing act involved. 
Depending on the size of the plan, and its resources, you can’t hire 
Warren Buffett to make all your investment decisions. So, the way 
you actually approach these duties is to start again with the fiduciary 
process and seek helpful resources. There’s a lot of educational 
material out there from fund companies, advisors, lawyers—practically 
everybody under the sun. 

 DCD: You mentioned passively managed funds. Are there special 
considerations with these funds?

 Levine: No matter the type of fund, active or passive, careful diligence is 
important. Some plans offer a wide mix of funds; other plans focus more 
on passive funds. As with actively managed funds, there are differences 
among passive funds. Do you pick passive funds that are only 
benchmarked to the S&P 500? Or do you also pick other indexes? Why 
are you looking to a particular index? How does securities lending fit 
into a fund’s (whether active or passive) strategy?  

  So it’s important, either on your own or with help, to really document 
why you chose fund or provider X. It doesn’t need to be the cheapest. 
In some cases, a more expensive provider has a potential value-add; 
for instance, a provider who has a solid long-term performance record. 
These are all just basic steps a plan fiduciary is expected to take. Both the 
DOL and IRS have materials on their websites that can help plan sponsors 
pick appropriate investment funds. 

 DCD: Are there special considerations for target-date strategies?

 Levine: There has been a lot of talk about whether or not there are additional 
duties required in terms of selecting and monitoring target-date strategies, 
especially since these strategies are often used as a qualified default 
investment alternative (QDIA). We know there will be additional 
duties under the proposed regulations addressing increased target-date 
disclosure; for instance, disclosing the glide path for the strategies. We 
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also should recognize that the government’s intention is just to  
try to make things clearer for participants.

  Some plan sponsors and fiduciaries may want to create their own 
custom funds. If that’s the case, then you need to think about who has 
the responsibility for setting up the funds, managing the glide path, and 
so on. These roles may be filled by the named fiduciary or an outside 
provider. Whatever direction a sponsor goes with the QDIA, making 
sure that the fund fits within the DOL definition of what type of fund is 
acceptable and will be able to satisfy future disclosure requirements on 
the default investment should definitely be key to the decision. By and 
large, I think the DOL is trying to make this process pretty clean. 

 DCD: Do you have any comments on adding retirement income options, 
such as annuities, to a plan?

 Levine: I would expect to see more discussion of how styles of annuities can be 
put in plans. In fact, Obama administration officials have been actively 
speaking and discussing future guidance in this area. In some ways, 
it’s like trying to figure out how to bring back some of the old annuity 
forms that went away in the late ’90s or early 2000s. Plan sponsors 
don’t want administrative complexity, and fiduciaries are very worried 
about the potential liability issues on these. At the same time, there 
appears to be increasing interest, since defined contribution plans 
have become the primary retirement vehicle for a large segment of the 
American population. People are living longer and are  
realizing that it’s critical to think about how to deliver lifetime  
streams of payment. 

  Another important issue on the retirement income front is whether 
advising participants roll their money out of a plan is a fiduciary act. 
Clearly, there’s long-standing DOL guidance on the best way to educate 
participants about their retirement options, and where to draw the line 
on giving advice. But the question is, is this guidance going to change? 
Or is the definition of fiduciary going to affect these issues? While 
people are eager to provide this type of service to their participants and 
beneficiaries, how do they do so in a way that balances the risks  
to help protect everybody involved, yet also provides the proper level of 
fiduciary process?

 DCD:  Can you talk about fees, both in their impact on investment direction 
as well as recent disclosure changes?

 Levine: Understanding the fees that are being charged and determining whether 
they are reasonable is an important role of the plan fiduciary. As 
mentioned, plan fiduciaries often hire an advisor to evaluate both their 
plan administration and their investment fees. Plan fiduciaries need to 
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understand what services and types of investment management are 
being delivered for the fees they’re paying. Investment lineups today 
include more institutionally priced investments, including, at times, 
collective investment trusts and separately managed accounts which 
may offer different fee structures.  

  We know the government is focused on making sure both plan 
sponsors and participants understand the fees they’re paying. We’re 
spending a lot of time with clients—at both the 404(c) participant level 
and the 408(b)(2) plan sponsor level—on the DOL regulations for fee 
disclosure which go into effect in 2012. Going forward, because of 
other DOL regulations, you’re going to see more fee disclosure at the 
participant level, such as how many people are getting these fees,

  and how they theoretically may affect their accounts, based on a 
$1,000 investment.  

  From a fiduciary standpoint, sponsors are looking to their service 
providers to assist them with the participant fee disclosure issues, 
including what can be communicated on benefit websites. Larger  
plans often have more communication challenges with a wider variety 
of topics they may need to address, such as non-mutual funds, custom 
strategies, and alternative investments. 

  Plan fiduciaries are also really focusing on the 408(b)(2) service 
provider disclosures to figure out how to perform their duties in 
terms of a prudent process, making sure they gather their information 
properly. There is no one right answer on how to do this. Depending 
on the size of the plan, we’re seeing more plan fiduciaries trying to 
reach out to service providers and get them to proactively advise them 
regarding what their 408(b)(2) service provider disclosure compliance 
strategy should be. 

  Fiduciaries also are concerned about properly documenting their 
process in reviewing fees, so they can demonstrate that they have carefully 
considered fees if they’re ever questioned.

 DCD: You’ve mentioned the importance of documentation several times. 
Can you share more?

 Levine With DC clients, there is a focus on fiduciary governance and process. 
Again, it depends on the size of the sponsor and plan, but we are 
seeing a renewed effort to coordinate the various governing documents. 

  We’re all very familiar with the investment policy statement (IPS), and 
there are different views on the depth and material that belongs in it. 
With the market changes over the past several years, a lot of fiduciaries 
have been revisiting their policies and statements to ensure that they 
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“Proper governance 
and documentation is 
clearly valuable from 
an audit standpoint.”

remain comfortable with them. Also, as discussed, documenting  
how you have decided fees should be assessed and disclosed—that just 
goes back to standard procedure.

   Then there are committee charters. Sometimes they’re written  
into plan documents and sometimes they just stand alone. There are 
different views on the best way to go about documenting a committee 
structure. What’s important is to make sure there’s consistency between 
the plan documents and the service provider agreements. People want 
to make sure that when you sign up with a service provider, the proper 
parties are being named. I wouldn’t say you need to have a stack of 
documents with six different titles. You just need to be careful to set up 
documentation that you can follow down the line. 

  Putting in place the proper governance and documentation is clearly 
valuable from an audit standpoint. Lots of IRS and DOL audits are 
going on, ranging from simpler audits for the small plans, where they 
ask for pretty basic information and which can go very quickly, to the 
larger IRS employee plan team audits, which sometimes even have an 
international focus. 

 DCD: What do you see for the future of DC oversight?

 Levine: This is certainly an evolving time. Too often, plan sponsors are 
bombarded from so many sides with information about these issues. 
Good advice and good support from outside parties doesn’t have to be 
overwhelming to plan sponsors and plan fiduciaries. In fact, it appears 
to be moving us in a good direction where, hopefully, it will advance 
the entire system’s objective as we move forward.

 DCD: Thank you, David.

 Levine: Thank you.
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A word about risk:
All investments contain risk and may lose value. 
PIMCO does not offer insurance guaranteed prod-
ucts or products that offer investments containing 
both securities and insurance features.

Glide Path is the asset allocation within a Target Date Strategy (also known as a Lifecycle or Target Maturity strategy) that adjusts over time as the 
participant’s age increases and their time horizon to retirement shortens. The basis of the Glide Path is to reduce the portfolio risk as the participant’s 
time horizon decreases. Typically, younger participants with a longer time horizon to retirement have suf!cient time to recover from market losses, 
their investment risk level is higher, and they are able to make larger contributions (depending on various factors such as salary, savings, account 
balance, etc). Generally, older participants and eligible retirees have shorter time horizon to retirement and their investment risk level declines as 
preserving income wealth becomes more important. 

There is no guarantee that these investment strategies will work under all market conditions or are suitable for all investors and each investor should 
evaluate their ability to invest long-term, especially during periods of downturn in the market.

PIMCO does not provide legal or tax advice.  Please consult your tax and/or legal counsel for speci!c tax questions and concerns. 

This material contains the opinions of the author but not necessarily those of PIMCO and such opinions are subject to change without notice.  
This material has been distributed for informational purposes only and should not be considered as investment advice or a recommendation of any 
particular security, strategy or investment product. Information contained herein has been obtained from sources believed to be reliable, but not  
guaranteed. No part of this material may be reproduced in any form, or referred to in any other publication, without express written permission. 
Paci!c Investment Management Company LLC, 840 Newport Center Drive, Newport Beach, CA 92660, 800-387-4626. ©2011, PIMCO.
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