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PAY NOW, OR PAY MORE LATER: CORRECTING FORM 5500 FILING 
FAILURES 

Missing a Form 5500 filing deadline can trigger huge penalties if the Department of Labor discovers the 

failure on audit. Happily, the DOL has an “amnesty program,” the Delinquent Filer Voluntary 

Compliance Program (DFVCP), under which plan sponsors may voluntarily (that is, before they get 

caught) file delinquent Forms 5500, and pay a substantially reduced penalty in exchange for amnesty.  

DOL Penalties Outside the DFVCP: 

 Maximum Penalty - $1,100 per day, no limit 

 Late Filers - $50 per day, no limit 

 Non-Filers - $300 per day up to $30,000 per plan year 

Reduced Penalties Under DFVCP: 

 Small Plans (1 Plan Year) - $10/day up to $750 

 Small Plans (Multiple Plan Years) - $1,500 per submission 

 Large Plans (1 Plan Year) - $10/day up to $2,000 

 Large Plans (Multiple Plan Years) - $4,000 per submission  

 Tax Exempt Plans (All Plan Years) - $10/day up to $750 

 
Typically, we don’t recommend sending in a delinquent Form 5500 with a cover letter explaining the 

story of woe that led to the filing failure, in lieu of participating in the DFVC Program. By alerting federal 

authorities to the late filing—without simultaneously submitting delinquent filings under the DFVC 

Program—the plan sponsor risks triggering an audit and the imposition of much larger penalties.  

We have heard anecdotally that some plan sponsors profess to have had success in attempting this, but 

we do not know the circumstances. Both the DOL and the IRS can impose penalties for delinquent 

retirement plan filings, for example, and it may be that the IRS was willing to forgive its penalties; it’s not 

necessarily clear that the DOL is willing to do so. In fact, the purpose of the amnesty program is to allow 

the DOL to get out of the business of assessing plan sponsors’ excuses. In short, we typically recommend 

that delinquent filers approach the DOL through the doorway of the DFVC Program.  
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Who May File Under the Amnesty Program? 

The administrator of a plan that was supposed to file a Form 5500, but failed, may take advantage of the 

amnesty program, but only if federal regulators have not already discovered the failure. If the 

administrator receives a DOL Notice of Intent to Access a Penalty, the plan is disqualified from filing 

under the DFVC Program with reduced penalties. 

The Delinquent Voluntary Compliance Program Filing Process 

Step 1: Gather the Data 

Generally, the sponsor will need to make a complete correction, so filing a Form 5500 for one year, but 

ignoring two other years for which no Form 5500 was filed, is a bad idea. If the sponsor has never filed a 

Form 5500 it will need to determine the first plan year that the plan had 100 or more participants and 

begin filing from that plan year forward (unless the participant count falls below 100 participants at the 

beginning of another plan year).1 Schedule A and related information for those periods of time will need 

to be obtained from carriers and/or administrators, as applicable.  

Step 2: Prepare the Delinquent Filings 

Complete the Form 5500 and all applicable Schedules electronically by using the EFAST2 system. 

EFAST2 is the DOL’s all-electronic, web-based system for filing Forms 5500. Under EFAST2, plan 

sponsors may choose between EFAST2 vendor approved software or the DOL’s IFILE website to 

prepare and submit Forms 5500.  

When preparing the Form 5500, sponsors should generally use the correct year form that is delinquent 

with a few exceptions. To assist sponsors in determining which versions of the Forms and schedules to 

use, the DOL has an online Form 5500 Version Selection Tool. 

Make sure to check Part I, Box D (the DFVC Program) on the Form 5500. 

  

                                                      
 
1 Note that the “100-participant” threshold applies to insured or unfunded welfare plans. Retirement plans and trust-funded welfare plans 

generally must file regardless of size. 
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Step 3: Calculating the Penalty Amount 

An online penalty calculator is available to help plan sponsors accurately calculate the DFVCP penalty 

payment. The calculator can only be used for one plan number at a time. Separate calculations must be 

made if plan sponsors file under the DFVCP for more than one plan. The calculator determines the 

amount owed for each individual plan year filing. It will also provide a final penalty amount for all filings 

submitted for that plan in the event the plan filings are late for multiple years.  

Plan sponsors are not obligated to use the online calculator, but are strongly urged to do so. The formula 

for calculating penalties manually is as follows: 

 Small Plans (fewer than 100 participants at beginning of year)—$10 per day for each day the Form 

5500 is filed after its due date (disregard any extensions; if the extended deadline is missed, penalties 

run from the initial due date), up to a maximum of $750 per Form 5500; or in the case of a 

submission relating to more than one delinquent Form 5500 for the same plan, $1,500 per plan. 

 Small Plans of Tax-Exempt Sponsors (small plan sponsored by a Code § 501(c)(3) organization)—

$10 per day for each day the Form 5500 is filed after the date it was originally due (disregard any 

extensions; if the extended deadline is missed, penalties run from the initial due date), not to exceed 

$750 per submission, even for submissions that include more than one delinquent Form for the same 

plan. 

 Large Plans (more than 100 participants at beginning of year)—$10 per day for each day the Form 

5500 is filed after the date it was originally due (disregard any extensions; if the extended deadline is 

missed, penalties run from the initial due date), up to a maximum of $2,000 per Form 5500; or where 

there’s more than one delinquent Form 5500 for the same plan, $4,000 per plan. 

 Delinquent Plans That Shift Between Large and Small Plan Status—If during a period of delinquency 

there is at least one year where the plan is a large plan, the plan must use the large plan penalty 

amounts. 
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Step 4: Sending in the Filing 

Following preparation and signature, the completed Forms 5500 (including Schedules) must be signed by 

an authorized officer of the plan sponsor and submitted electronically through EFAST2.  

Please note that the penalty is calculated on a per submission basis. With the electronic filing process 

through EFAST2, a single submission is no longer possible for a single plan with multiple late filings. 

Plan sponsors must file all delinquent Forms 5500 on the same day and indicate the date the filings were 

submitted through EFAST2 where prompted on the penalty calculator. 

Step 5: Sending in the Penalty 

After the penalty amount is calculated, plan sponsors have the option to pay the penalty online by 

selecting the “Continue” button at the bottom of the DFVCP Penalty Calculator page and following the 

instructions for online payment. Sponsors will receive a receipt upon electronic payment. Note that this 

electronic penalty submission is the preferred method of the DOL. 

Should plan sponsors choose to pay the penalty amount by regular mail, a check for the penalty amount 

may be sent with a paper copy of the completed (and signed) Form 5500, without schedules or 

attachments (in other words, just the 3-page main Form 5500) to the DOL. The check should be made 

payable to the U.S. Department of Labor. No receipts will be processed for penalty amounts 

submitted by regular mail. 

Note: If the submission is for a small plan of tax-exempt sponsors, the notation “501(c)(3) Plan” must 

be in the upper-right corner of the copy of the first page of the Form 5500. 

The complete penalty package should be sent to: 

DFVCP  

P.O. Box 71361 

Philadelphia, PA 19176-1361 
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Step 6: Distributing the Summary Annual Report for Delinquent Filings 

Plan administrators may choose to distribute the SAR to all plan participants after a delinquent Form 

5500 and attachments are filed with the government. However, distribution of multiple SARs may create 

more confusion among participants than it resolves. It may be advisable to merely distribute the current 

SAR. 

Compliance Services’ Role 

Compliance Services is happy to assist with questions or discuss options a plan sponsor has with regards 

to its Forms 5500 obligations. However, we do not actually prepare Forms 5500 for our clients. Local 

offices typically have a relationship with a Form 5500 preparation vendor. 

Sara E. Roy, RP, CEBS 

Compliance Services 

___________________________ 

Lockton Benefit Group 

Compliance Services 

Ed Fensholt, JD ● Mark Holloway, JD ● Janae Schaeffer, JD ● Sara Roy, RP, CEBS 

Not Legal Advice: Nothing in this Alert should be construed as legal advice. 

Lockton may not be considered your legal counsel and communications with Lockton's Compliance Services 

group are not privileged under the attorney-client privilege. 

Circular 230 Disclosure: To comply with regulations issued by the IRS concerning the provision of written 

advice regarding issues that concern or relate to federal tax liability, we are required to provide to you the 

following disclosure: Unless otherwise expressly reflected herein, any advice contained in this document (or any 

attachment to this document) that concerns federal tax issues is not written, offered or intended to be used, and 

cannot be used, by anyone for the purpose of avoiding federal tax penalties that may be imposed by the IRS. 
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