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February 11, 2013 

 

When Can You Amend A Safe Harbor 401(k) Plan? 

 
As the economy picks up and employers are better able to fund their contributions, Safe Harbor 
401(k) plans are experiencing a resurgence in popularity. Unfortunately, the Internal Revenue Service 
(IRS) has decided to focus its audit efforts on these plans, targeting employers that have failed to 
make the required Safe Harbor contributions. These IRS audits are certain to include a review of the 
plan’s design and any amendments that have been made. One big source of trouble for Safe Harbor 
plans arises when the employer wants to make changes to a plan’s design after the beginning of the 
plan year.  
 

The general rule is that Safe Harbor plans may not be amended after the plan year starts. Any 

amendments made after the plan year begins may only be effective for the next plan year. The IRS 

believes the required Safe Harbor notice that must be provided 30-90 days before the beginning of the 

plan year is the employer’s promise that the plan will not change, and that employees should be able 

to rely on the notice when making their decision on whether or not to participate and make deferrals.  

To say that the plan could not be changed for an entire year would be unrealistic, thus there are 

limited exceptions which include: 

 

 Adding a hardship withdrawal provision. 

 Adding a qualified Roth provision. 

 Adopting a Safe Harbor 3% non-elective contribution if made no later than 30 days before the 

end of the plan year when the proper annual and supplemental notice requirements are met 

(i.e., the “wait and see” approach). Using the wait and see approach allows the employer to 

provide an annual Safe Harbor notice that tells participants the employer may make the 3% 

non-elective contribution, and will communicate their decision before the end of the plan 

year. If the employer decides to make the contribution, the plan must be amended to permit 

the contribution. 

 Suspending or reducing a Safe Harbor matching contribution formula provided the employer: 

 amends the plan, 

 issues a supplemental notice at least 30 days before the suspension to all eligible 

employees explaining the amendment and the procedure for changing a deferral 

election,  

 gives all eligible employees the chance to change their deferral election, and 

 amends the plan to provide the ADP/ACP test will be used for the entire plan year 

using the current year testing method. 
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 Suspending or reducing the Safe Harbor non-elective contribution if the employer completes 

the steps above for suspending or reducing the Safe Harbor matching contribution and 

demonstrates a substantial business hardship under the IRS rules (operating at a loss, industry 

downturn, anticipated termination of the plan without the amendment). 

 Expanding eligibility, for instance, an amendment to allow participation of salaried workers 

in a plan currently set up for hourly workers only. 

 Making a required regulatory amendment in order to comply with a law, for example, the 

Pension Protection Act of 2006. 

 

As you can see, there are not exceptions to add automatic enrollment or automatic escalation, two 

commonly requested mid-year amendments, and the IRS has indicated that they have no intention to 

expand this list. 

 

So what is the risk of moving forward with a mid-year plan amendment? According to the IRS, the 

plan would lose Safe Harbor status and its exemption from non-discrimination testing, thus 

potentially disqualifying the plan. While it is relatively rare to see the IRS disqualify a plan, the risk 

may not be worth taking. In addition, we have seen instances over the last year involving plan 

sponsors having to undergo costly and time consuming IRS correction procedures in order to fix an 

impermissible mid-year amendment. 

 

The message is clear, if you move forward with any mid-year amendment you run significant audit 

risk from the IRS, risk having the amendment become a finding of your independent auditor’s annual 

report (which the Department of Labor keeps eyes on) and open the door to participant challenges or 

possibly litigation. At a minimum, prior to making a mid-year amendment, we recommend: 

 

 Notifying employees at least 30 days before the effective date of the amendment. 

 Allowing employees the opportunity to change the deferral rate.  

 Seeking legal counsel to confirm the impact of the amendment on the plan. 

 

If you have any questions about your Safe Harbor plan, amendments or corrections, please contact 

your Lockton Retirement Services Team.   
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