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                                                                                                              June 27, 2013 

 

THE SUPREME COURT’S DOMA DECISION: 
ITS IMPACT ON RETIREMENT PLANS  

 
On June 26th, the Supreme Court of the United States of America (SCOTUS) struck down the 1996 
Defense of Marriage Act (DOMA) as unconstitutional stating that it had no legitimate purpose. The 

Court found that DOMA’s avowed purpose and practical effect was to impose a disadvantage, a 
separate status and a stigma upon all who enter into same-sex marriages made lawful by the 

authority of the States. The Court found that, “DOMA forces same-sex couples to live as married 

according to state law but unmarried for the purposes of federal law therefore diminishing the 
stability and predictability of basic personal relations that the State has found proper to acknowledge 

and protect.” DOMA applied to over 1,000 federal laws, statues and essentially the entire realm of 
federal regulations which all defined “marriage” and “spouse” as excluding same-sex partners. Under 

DOMA, plan sponsors that had employees in states that recognized same-sex marriages were still 
required to treat employees with same-sex spouses as: 

 

 Single, for the purposes of federal tax withholding, payroll taxes and workplace benefits 

that turn on marital status; and 
 Married for all other purposes under state law. 

 

Simply stated, plan sponsors affected were forced to operate two administrative regimes federal and 
in order to comply with DOMA. 

 

The SCOTUS ruling eliminates and forbids a federal statute defining what is and is not a recognized 
marriage according to federal law and places the duty to establish the meaning of marriage within 

the power of the individual states.   
 

SO WHAT DOES THE RULING MEAN FOR RETIREMENT PLANS? 
 

The SCOTUS decision does not end the dispute between the states that choose whether or not to 

recognize same sex marriages. In regard to retirement plans, there are four major areas that would 
potentially be affected: 

 
Survivor benefits in the form of Qualified Joint Survivor Annuities (QJSAs) and 

Qualified Preretirement Survivor Annuities (QPSAs) 

DOMA did not require ERISA plans to provide QJSA & QPSA or equivalent benefits to same-sex 
spouses.  
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Timing of death benefit payments 

DOMA prevented same-sex spouses from deferring payments of required minimum 
distributions until April 1 of the year following when the plan participant would have reached 

70.5 years of age.  DOMA required same-sex spouses to commence receiving payments for 

death benefits within a year of the plan participant’s death or to be paid in full within five 
years of the participant’s death. 

 
Qualified domestic relations orders (QDROs) 

DOMA prevented domestic relations orders from being a QDRO for same-sex spouses 

 
Application of Code Section 415 limits to survivor benefits 

Typically, the value of a spouse’s survivor annuity under a QJSA is not taken into account 
when adjusting a benefit under a defined benefit plan for purposes of applying Code Section 

415(b) maximum limits. However, DOMA required that a same-sex spouse’s survivor benefit 
be taken into account in applying the Code Section 415(b) limits to an ERISA plan. 

 

The Court’s decision does not automatically entitle spouses in same-sex marriages to default to 
survivorship benefits. The decision only affects same-sex marriages in relation to federal law, so 

ERISA cannot exclude a valid state marriage. However, based on previous SCOTUS decisions and the 
language used by the Court, it is likely the definition of “marriage” and “spouse” used in the plan 

document will control default and survivorship designations.   

 
Therefore, if a company incorporated in Texas for example, uses Texas law to define the meaning of 

“marriage” or “spouse” then it is probable that the state’s definition of marriage will control the plan. 
Given that Texas does not recognize same-sex marriages, the default and survivorship designations 

will not change nor will the need to obtain a valid spousal waiver under ERISA.   

 
However, in states that recognize same-sex marriages, companies incorporated in those states, or 

have employees in those states, and are using the state defined recognition for “spouse” and 
“marriage” would now need to follow the same guidelines they have used for traditional marriages 

between a man and woman.     
 

Simply put, if you are a plan sponsor and your plan explicitly states that it defines “spouse” and 

“marriage”: 
 

 In accordance with what is recognized by federal law, or; 

 In accordance with a state or territory that recognizes same-sex marriages (which are 

currently: Massachusetts, Connecticut, Iowa, Vermont, New Hampshire, New York, 
Washington, Maryland, Maine, Minnesota, Rhode Island and Washington D.C.). 

 

Then your plan is likely fine and needs little to no attention. However, if it does not, then you need to 
immediately amend the definition of “spouse” or “marriage” to include those legally sanctioned by 

any state laws or explain to your participants that the plan does not recognize same-sex marriages 
despite the ruling which may open the plan up to litigation.  

 
ACTION RECOMMENDED GOING FORWARD 

 

Plan sponsors need to re-evaluate the language of their plan documents and what law or definition 
they use to define “spouse” or “marriage.” They must either amend plan documents to include 

recognition of marriage that is valid in any of the 50 states, or notify its participants that the Court 
decision does not change the functions of the plan and advise if any further action is needed on their 

part to ensure that beneficiary designations are in accordance with their wishes. 

 
The issues surrounding the DOMA decision are far from over. There will be more litigation to come as 

the ACLU has already announced the launch of a $10 million campaign to challenge each state that 
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does not recognize same-sex marriages. Therefore, to avoid being the target of litigation, plan 

sponsors should take a neutral stance by amending plan documents to define “spouse” or “marriage” 
as any relationship recognized as such under federal or any state law. This is the simplest approach 

to ensure that plan participants are properly educated on the functions of the plan and that their 

wishes are being met.  
 

We will keep you informed as this develops and if you have any questions or concerns, please 
contact your Lockton Retirement Services representative. 

 

 
Fiduciary Risk Management:  Compliance Services 

Sam Henson, JD  l  Jessica Skinner, JD 
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