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IRS Describes Employment Tax Refund Process 
for Same-Sex Spouse Coverage 

 
In response to the U.S. Supreme Court decision that struck down a key portion of the federal 
Defense of Marriage Act (DOMA), the Internal Revenue Service (IRS) has issued guidance on 
employment tax (FICA) refunds to employees and employers for employer-provided health 
coverage supplied in the past to an employee’s same-sex spouse. See our Alert on this 
guidance. 
 
The Supreme Court decision requires federal agencies to treat a same-sex spouse as a “spouse” 
for all purposes under federal law, including the Tax Code. That’s important because employer-
provided health insurance supplied to an employee’s “spouse” is nontaxable to the employee. 
Prior to the Supreme Court decision, employers and employees could treat coverage supplied to 
a same-sex spouse as nontaxable only if the spouse could be considered the employee’s 
“dependent.” Significantly, the Supreme Court decision is retroactive, meaning health insurance 
supplied in the past to a same-sex spouse should not have been treated as taxable, even if the 
spouse was not the employee’s “dependent.” 
 
Earlier this month, the IRS indicated it would use the law of the state where the marriage was 
performed to determine whether a same-sex couple is considered married for federal tax 
purposes. (See our Alert on this decision.)  Since then, the U.S. Department of Labor has 
adopted the same approach with respect to ERISA (the DOL’s announcement has more 
relevance with respect to retirement plans).  
 
In its prior release, the IRS promised guidance on FICA tax refunds with respect to health 
insurance supplied in the past by an employer, where the employer treated coverage for a 
same-sex spouse as taxable. Employment taxes paid on after-tax amounts that were used to 
purchase health coverage for an employee’s same-sex spouse are treated as over-collections of 
employment taxes, which are subject to a refund.  

http://www.lockton.com/Resource_/PageResource/MKT/Compliance%20Alert_06272013_F.pdf
http://www.lockton.com/Resource_/PageResource/MKT/IRS%20windsor%20guidance_09032013.pdf
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Employment Tax Basics 

FICA is made up of two components: a Social Security tax and a Medicare tax. Employers are 
required to withhold these taxes from an employee’s wages.  The Social Security tax rate is 6.2 
percent of the employee’s wages, up to the wage base ($113,700 in 2013, $110,100 for 2012). 
Employee wages above that are subject to a 1.45 percent Medicare tax, with no cap on that 
wage base.  
 
Employers must match both Social Security and Medicare taxes and forward them to the IRS on 
a quarterly basis. IRS Form 941 is used as the quarterly tax return and is due by the last day of 
the month that follows the quarter end (for example, the return for the third quarter of 2013 is 
due Oct. 31, 2013).  
 
Employment Tax Refunds – General Procedures 

In instances when an employer has overpaid employment taxes, it must file a claim for a refund 
within three years from the date the tax return was filed or two years from the date a tax was 
paid, whichever is later. Thus, for refunds pursued in 2013, an employer can request a refund 
for overpayment that occurred no earlier than 2010. In addition, the statute of limitations 
(noted above) cannot expire within 90 days of requesting the refund. 
 
Because both the employer and employee pay FICA taxes, the IRS has developed guidelines 
that require the employer to “make the employee whole” prior to pursuing its refund. 
Specifically, the employer must:  
 

1. Repay to the employee his or her share of the FICA taxes (or alternatively, provide a 

credit against the employee’s current wages for the FICA tax refund due). The other 

option is for employees to consent to have their employer pursue the refund on their 

behalf. 

2. If the refund is for a prior calendar year, obtain written statements from the affected 

employees reflecting that they won’t or haven’t pursued a FICA refund on their own.  

3. File an amended return (941-X) for each period a refund is claimed and issue amended 

W-2s to affected employees (Forms W-2c) if the refund relates to a prior calendar year. 

   
Lockton Comment:  Before initiating a refund request, employers will need to carefully 
weigh the administrative hassles against the amount of the FICA tax recovery. For 
employers who covered a small number of same-sex spouses, pursuing a refund might not 
be worth the time and effort.  

 
When calculating the amount of refund for each affected employee, the employer must to take 
into account the Social Security wage base. For example, no Social Security tax refund would 
apply to an employee whose wages were above $113,700 in 2013, after taking into account the 
coverage provided to a same-sex spouse. A Medicare tax refund may apply, though, in this 
instance. 
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Generally, an employer cannot file a claim for a refund of income taxes withheld from an 
employee’s wages. Employees are able to pursue income tax refunds by filing amended Forms 
1040.     
 
Special Rules for 2013 

An employer can repay the employee the amount of any third-quarter over-collection by the 
due date of the third quarter tax return (Form 941, Oct. 31, 2013). If that doesn’t happen, the 
employer must report the over-collection on its third-quarter return. 

The IRS provides two alternatives for refunds to the employer on over-collections for the first 
three quarters of 2013: 

 Repay or reimburse the over-collected employees’ FICA tax and income tax attributable 

to the first three quarters by no later than Dec. 31, 2013. The employer then reduces 

the fourth-quarter wages shown on its quarterly return by those amounts. 

 If the employer does not repay or reimburse the over-collected employees’ FICA tax by 

Dec. 31, 2013, file an amended return for that quarter using Form 941-X. In addition, 

the employer must repay or reimburse employees for their share of the FICA taxes and 

obtain their consent (see requirements number 1 and 3, above). The amended fourth 

quarter return is used for all quarters of 2013 and the employer must write “WINDSOR” 

across the top of page one of the Form 941-X.    

Special Refund Rules for 2010, 2011 and 2012 

The employer can file amended fourth-quarter tax returns for each year it claims a refund 
(where the statute of limitations has not expired). The amended fourth quarter return is used 
for all quarters of the calendar year and the employer must write “WINDSOR” across the top of 
page one of the Form 941-X. The employer must issue corrected W-2s to employees and meet 
requirements number 1 and 2, above.   
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