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Third Quarter 2013 
Summary of Legislative, Judicial  
and Regulatory Retirement News 

Legislative Update Regulatory Update Courts Update 

Government Shutdown 
EBSA, IRS  & PBGC: 

v  Since reopening, there will be  a significant 

backlog of work which may cause delays in 

audit schedules and processing requests. 

PBGC does not rely on annual 

appropriations for funding; as a result it 

was not affected. 
 

Senate Aging Committee 
Hearing 

v  The Committee analyzed “baby boomers” 

financial difficulties in retiring. 

 

ERIC Letter on Taxes 

v  The ERISA Industry Committee (ERIC) 

urged lawmakers to proceed with caution 

when considering changes to the tax 

treatment of retirement savings.  

  
 

DOL Focusing on Fiduciary 
Training 
v  Over the last few months, there has been 

an increase in plan investigations by the 

DOL, as part of these investigations the 

DOL is requesting specific evidence of a 

committee’s fiduciary training and 

documentation on the content. 

 
DOL Sets Regulatory Agenda 
v  DOL revealed its regulatory projects, most 

notable the agency intends to issue new 

proposed regulations “to more broadly 

define as employee benefit plan fiduciaries 

persons who render investment advice to 

plans for a fee.” 

 
DOL Issues Guidance – “State 
of Celebration” 
v  DOL announced that, the terms “spouse” 

and “marriage” in Title I of ERISA  include 

same-sex couples legally married. 

 

Fees for Domestic Relations 
Orders 
v  The court found that Fidelity did not breach 

its duty when it charged $1200 for review 

of defendants DRO, because it did not set 

the fees it was charging, rather merely 

collecting fees negotiated at an earlier 

stage. 

DOL Employee Contributions 
Initiative 
v  EBSA investigators had successfully 

returned contributions to plans in 171 civil 

cases, totaling more than $4 million in 

participant contribution recoveries. 

Excessive Fee Case Settles for 
$30 M 
v  Beesley v. International Paper have settled 

for $30 million. While the settlement of this 

case has no precedential value, plan 

sponsors should review it carefully. 
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Legislative Update

Government Shutdown Over 

Employee Benefits Security Administration (EBSA)

During the shutdown, the agency halted retirement plan audit activity, advisory opinion processing, voluntary fiduciary correction programs, 

delinquent filer voluntary correction programs, and prohibited transaction exemption processing. In addition, benefits advisory staff was not available 

to answer questions regarding rights under ERISA. It is likely that now the agency has “reopened,” there will be a significant backlog of work which 

may cause delays in audit schedules and processing requests. 

Pension Benefit Guaranty Corporation (PBGC)

The PBGC does not rely on annual appropriations for its funding; as a result it was not affected by the shutdown.

Internal Revenue Service (IRS)

During the shutdown, the agency halted retirement plan audit activity, determination letter processing, private letter rulings, and voluntary correction 

program activities.

 It is likely that now the agency has “reopened,” there will be a significant backlog of work which may cause delays in audit schedules and processing 

requests.



Senate Aging Committee Hearing on Financial Challenges in Retirement

The Senate Special Committee on Aging held a hearing to analyze the financial difficulties “baby boomers” are experiencing as they attempt to finance 

their retirement. Financial concerns raised during the hearing included: reduced saving levels (partially due to the 2008 market crisis), rising healthcare 

costs, increased longevity, difficulty finding work, and the switch from a defined benefit to a defined contribution retirement system. While the Senate 

Aging “Committee” does not in itself have jurisdiction over employee benefits policy, these types of discussions could set the stage for lawmakers’ 

future policy agendas.

 
ERIC Letter on Taxes

 The House Ways and Means Committee received a letter from the ERISA Industry Committee (ERIC) urging lawmakers to proceed with caution when 

 considering changes to the tax treatment of retirement savings. ERIC’s letter points out that the current tax treatment of retirement savings is one of 

 the central foundations upon which the system has been successfully built, and that the effects of such a change for individuals, employers, and the 

 system as a whole are too harmful. ERIC also emphasizes the point that when measuring the cost of retirement tax deferrals performed by the Joint 

 Committee on Taxation and the Treasury Department, taxes outside a 10-year time frame were not taken into account, causing a gross exaggeration 

 of the actual cost to the government with respect to retirement tax incentives.
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Legislative Update (Continued)



Fees for Review of Domestic Relations Orders 

In Danza v. Fidelity Management Trust Co., a plan participant brought suit, alleging that Fidelity violated various provisions of ERISA by charging plan 

participants an excessive service fee for review of Domestic Relations Orders (DROs). Under a trust agreement, Fidelity agreed to provide record-

keeping and administrative services for the Plan, including the review of DROs for compliance with ERISA and the Plan. When Fidelity reviewed a 

DRO naming Danza, he was charged $1,200. Shortly thereafter, Danza brought suit.

The court noted that Fidelity’s conduct must be examined at two points: (i) when it negotiated the fees, and (ii) when it collected the fees. Looking 

first to the negotiation stage, the Court found that Fidelity was not a fiduciary of the plan at that time, and thus could not breach its fiduciary duty of 

loyalty under section 404(a) of ERISA. Then, looking to the collection stage, the Court found that Fidelity did not breach its duty of loyalty because it 

did not set the fees it was charging; it was merely collecting fees negotiated at an earlier stage. Thus, because the fees were negotiated prior to 

Fidelity being a fiduciary, it was their obligation to follow those terms, not a breach.

DOL Employee Contributions Initiative
 
Under ERISA, the Department of Labor (DOL) maintains the authority to conduct civil and criminal investigations to protect employee benefit 

programs. The DOL’s Employee Benefits Security Administration (EBSA) safeguards employee contributions to plans by investigating situations in 

which employers improperly delay forwarding employee contributions to the appropriate funding vehicle or convert the contributions to other nonplan

uses. In 1995, EBSA created the Employee Contributions Project, a national enforcement project that focused on correcting the untimely remittance 

or failure to forward employee contributions. This project continued until 2010, when EBSA designated delinquent employee contributions as an 

ongoing National Policy Priority. 

EBSA investigations vary widely. In the past year, EBSA has investigated fiduciary mismanagement in law firms, dental offices, beauty salons, and 

hospitals, among others. In such investigations, EBSA has recovered contributions ranging from $7,000 to $280,000. As of March 31, 2013, EBSA 

investigators had successfully returned contributions to plans in 171 civil cases, totaling more than $4 million in participant contribution recoveries. 

Three recent cases resulting from an EBSA investigation are briefly summarized below:

In Harris v. Hall, the DOL filed a complaint against Stainless Steel Fabricating, Inc. (SSF), and its president, George Hall, for failure to timely forward 

employee contributions to SSF’s Plan for more than five years. An EBSA investigation revealed that rather than depositing employee contributions into 

the employees’ individual accounts, Hall placed employee contributions in SSF’s corporate account. The court held that Hall breached his fiduciary 

duties and was liable to repay the participants for all losses and opportunity costs, totaling $32,785.62.
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Courts Update



In Perez v. Ramsburg, the DOL filed a complaint against TMR Inc. (TMR), and its owner and Chief Operating Officer, Thomas Ramsburg, for failing to 

repay participant loans to TMR’s 401(k) plan. An EBSA investigation revealed that for three years, TMR deducted money from participants pay as a 

part of loan repayments to the Plan. Yet, TMR would then remit repayments to the Plan late without interest, or fail to remit them entirely. The Court 

found that Ramsburg and TRM were liable to restore $13,486.80 in losses, plus $4,579.62 in interest to the Plan. 

In Harris v. Hirst, the DOL filed a complaint against Progressive Services Inc. (Progressive), and its officers, alleging that for two years, they failed to 

deposit $53,809 in elective employee contributions and loan repayments to the Progressive 401(k) Plan. Further, the DOL found that $11,346 in 

mandatory employer safe harbor contributions were omitted during the same period. The Court held that Progressive and its officers were liable to 

restore $70,735 to the plan, including $5,579 in interest, plus a mandatory penalty of $14,147. 
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Courts Update (Continued)



Excessive Fee Case Settles for $30 Million

The parties of Beesley v. International Paper, have settled their lawsuit for $30 million. While the settlement of this case has no precedential value, plan 

sponsors should review it carefully. The following is a list of the plaintiffs’ major allegations, which provide a good overview of issues that every plan 

fiduciary should be cognizant of.

Participants argued that IP charged excessive and unreasonable administrative fees for the recordkeeping administration of the Plans. In 1997, IP was 

charging an annual fee of $112 per participant. By 2008, after the lawsuit was filed, IP was able to lower fees to $52 per participant.

Participants contended that IP’s match of employee contributions in Company Stock Fund (CSF) units caused $2 billion in damages. IP imposed 

restrictions on participants’ holdings in CSF, prohibiting participants from divesting their interests until age 55, and even then, participants could only 

divest 20 percent per year. This resulted in CSF holding up to 57 percent of the Plans’ assets, with more than one-third of participants holding over 90 

percent of their account balances in CSF. 

Participants alleged that IP’s investment in the Large Cap Stock Fund (“LCSF”) caused between $58 million and $64.4 million in damages. In 2002, IP 

removed a purportedly inexpensive, passive investment fund from the Plans and replaced it with the actively-managed LCSF. IP then expanded the 

investments of the LCSF beyond stocks in the S&P 500, causing LCSF to charge higher fees in light of its risk. 

Participants argued that IP commingled a large portion of its 401(k) assets with IP’s corporate pension plan assets, and then used the commingled 

assets in a securities lending program. Until 2008, IP allocated all of the securities lending income to the corporate securities program, despite the 

401(k) Plans’ indivisible interest. 

Participants contended that IP’s use of a multimanager “fund of funds” structure created $52 million in damages. By dividing the fund assets into small 

sections and using numerous managers, each having a separate fee agreement, IP made it difficult for the Plans to obtain lower fees based on asset 

size. 

Participants alleged that IP delayed crediting participant 401(k) contributions to their accounts, holding the contributions and keeping the accrued 

interest. 

Finally, participants argued that in 2002, when IP added “Smart Mix” and Core Fund investment options to the Plans, IP fabricated “reconstructed” 

returns.
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Regulatory Update
DOL Investigations Focus on Fiduciary Training

Over the last few months, there has been an increase in retirement plan investigations by the DOL, and as part of these investigations, the DOL is 

requesting specific evidence of a committee’s fiduciary training. A common line of questioning is emerging during the DOL’s investigation of plan 

fiduciaries, specifically they are asking “what formal training do you have with regard to your ERISA obligations, and when was the last time you obtained 

the training?” In situations in which the fiduciary indicated that it had undergone some training, the DOL has asked for specifics on the content and copies 

of any materials. 

In 2010, an informal discussion between private sector representatives of the Joint Committee on Employee Benefits and DOL staff members produced an 

interesting point of conversation. During the meeting, the DOL noted that in situations in which plan sponsors committed violations of ERISA and later 

entered into a formalized settlement, mandatory fiduciary training had been required to prevent further violations. In these cases, the settlement 

agreements specifically required the fiduciary training programs to be approved by the DOL.  

The DOL seems to take the view that training is evidence of a fiduciary properly exercising his or her duty of prudence. It is recommended that all plan 

fiduciaries (including plan committees) formally undergo ERISA fiduciary training and then document the education in your annual fiduciary file.
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DOL Sets Regulatory Agenda
The DOL also recently revealed its near-term regulatory projects as part of its semiannual regulatory agenda, providing information on regulatory projects 

anticipated within the next 12 months. Most notably, the agency intends to issue new proposed regulations “to more broadly define as employee benefit 

plan fiduciaries persons who render investment advice to plans for a fee.” A notice of proposed rule making is planned for October.

Other noteworthy anticipated regulatory projects include:

Final regulations for defined benefit pension plans’ annual funding notice

Final regulations governing target date fund disclosure

Final regulations amending the DOL Abandoned Plan Program

A proposed “guide” for service provider defined contribution plan fee disclosures under Section 408(b)(2), along with additional fee disclosure initiatives

Ongoing initiatives for providing lifetime income illustrations as part of retirement plan pension benefit statements 
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IRS Updates Priority Guidance Plan

The IRS released an update to its Priority Guidance Plan for 2013-2014, listing those issues that will be the subject of formal guidance during the next 

year. The plan contains 40 items addressing retirement benefits (Pages 5-7 of the document). The plan includes a number of long-awaited regulatory 

projects from prior guidance plans:

Final hybrid plan regulations 

Guidance on retirement plan distributions that are disbursed to multiple destinations and regulations on distributions from designated Roth accounts 

that are disbursed to multiple destinations 

Guidance on issues relating to pension equity plans 

Elements of the “lifetime income” guidance package, along with final regulations on deferred annuities and minimum distributions

Final regulations on suspension or reduction of safe harbor contributions

Final regulations on determination of minimum required contributions 

Guidance on frozen defined benefit plans, most likely the nondiscrimination issue 

Regulations updating the rules applicable to Employee Stock Ownership Plans 

Guidance on in-plan rollovers from qualified plans to designated Roth accounts

Guidance on deductions for employer contributions to qualified plans

http://www.irs.gov/pub/irs-utl/2013-2014_pgp.pdf
http://www.irs.gov/pub/irs-utl/2013-2014_pgp.pdf
http://www.irs.gov/pub/irs-utl/2013-2014_pgp.pdf
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DOL Issues Guidance Adopting “State of Celebration” Approach for Same-Sex Spouses

With Technical Release 2013-04, the DOL announced that, in general, the terms “spouse” and “marriage” in Title I of ERISA and in related regulations 

should be read to include same-sex couples legally married in any state or foreign jurisdiction that recognizes such marriages, regardless of where they 

currently live (commonly known as the “state of celebration” approach). The IRS adopted a similar “state of celebration” approach for defining spouse 

and marriage for purposes of federal tax law in the wake of the U.S. Supreme Court’s June 26 decision in United States v. Windsor (IRS guidance). 

Technical Release 2013-04 applies to same-sex marriages entered into in any one of the 50 states, a U.S. territory or a foreign country. The ruling does 

not apply to registered domestic partnerships, civil unions, or similar formal relationships recognized under state law. The DOL guidance allows for the 

uniform administration of plans and benefits across state lines. The DOL does not discuss the effective date of the Windsor decision or the Technical 

Release or the retroactivity of the guidance, though the department intends to issue future guidance addressing specific provisions of ERISA and its 

regulations in addition to the general guidance just released. 

http://www.dol.gov/ebsa/newsroom/tr13-04.html
http://www.dol.gov/ebsa/newsroom/tr13-04.html
http://www.dol.gov/ebsa/newsroom/tr13-04.html
http://www.irs.gov/pub/irs-drop/rr-13-17.pdf
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Immediate Guidance Needed on Frozen Plan Nondiscrimination Issue

There is a glaring need for short-term guidance with regard to the effect of certain nondiscrimination rules on frozen and converted defined benefit 

(DB) pension plans. As many companies are transitioning away from DB formulas by reason of:

 Closing the plan to new hires

 Converting the plan from a traditional plan to a hybrid plan

 Moving acquired employees from disparate formulas to a uniform formula

In these situations, it is not unusual for companies to grandfather some or all of the existing employees under the DB formula in effect by closing the 

plan to new hires (who often receive an additional contribution under the company’s defined contribution plan), but allowing existing employees to 

continue to participate in the DB plan. These “grandfathering” arrangements can cause nondiscrimination testing problems because over time, the 

participants in the DB plan can become disproportionately highly compensated. This happens not by design, but simply by reason of the fact that: 

 Turnover among Non-Highly Compensated Employees (NHCEs) tends to be higher than among highly compensated employees

 Many grandfathered NHCEs become Highly Compensated Employees (HCEs) by reason of gaining experience and seniority 

Under the current regulations, if the DB plan does not have enough NHCEs in it, it is no longer permitted for the two plans to be tested together on a 

benefits basis. Without such combined testing, the DB plan will likely fail to satisfy the tests. The existing solutions are not very workable for the 

company in these financially challenging times which are to: 

 Remove some or all of the HCEs from the DB plan

 Completely freeze the DB plan 

This is a very unfortunate result for DB plan participants who can lose the most beneficial years of pension plan participation. A short-term solution 

being proposed to Treasury is to deem a DB/DC plan combination to satisfy the cross-testing requirements if such combination met the “cross-testing” 

requirements when the DB plan was closed (or at a later date) and the DB plan is not subsequently amended. While long-term fixes are more desirable, 

these could take years to become final, while this short-term solution will help companies facing this probably immediately. 
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DOL and IRS Request Comment on Form 5500

On July 29, the IRS and DOL issued a request for comment on the Form 5500, the Annual Return/Report of Employee Benefit Plan. The Form 5500 is 

used to fulfill annual reporting requirements under the Internal Revenue Code and ERISA. The IRS, DOL and Pension Benefit Guaranty Corporation use 

the Form 5500 to perform oversight, including audit activity of employee benefit plans. This public request invited comments on the practical necessity 

of Form 5500 filing and how the current burden of collection can be reduced. Among the most glaring concerns are:

 Revise Schedule C so that the information required of pension plans is consistent with the information provided under ERISA Section 408(b)(2)

 Consider expanding the small plan threshold for filing purposes from 100 participants to 250 participants

 Continue to allow plans to use a limited scope audit

Follow Lockton Retirement Services on Twitter

@lockton_retire



Beacon Alerts, Year-to-Date
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All Legal Same-Sex Marriages Must Be Recognized for Federal Tax Purposes—August 30, 2013

On August 29, 2013, the Treasury Department and Internal Revenue Service (IRS) issued Revenue Ruling 2013-17 applying a “state of 
celebration” rule on the federal tax treatment of same-sex marriages resulting from the U.S. Supreme Court’s decision in United States v. 
Windsor. The rule will allow retirement plan sponsors to begin moving forward on properly applying the definitions of “spouse” and “marriage” in 
the administration of their retirement plans in light of Windsor.

Fee Reset—July 23, 2013

On July 22, 2013 the United States Department of Labor’s Employee Benefits Security Administration (EBSA) issued Field
Assistance Bulletin No. 2013-02, allowing retirement plan sponsors to reset the timing for the annual distribution of the
investment comparative chart required under last year’s participant fee disclosure rule (Sect. 404a-5).

The Supreme Court’s DOMA Decision: Its Impact on Retirement Plans—June 27, 2013

On June 26, 2013 the Supreme Court of the United States struck down the 1996 Defense of Marriage Act (DOMA) as
unconstitutional stating that it had no legitimate purpose. The Court found that DOMA’s avowed purpose and practical effect
was to impose a disadvantage, a separate status and a stigma upon all who enter into same-sex marriages made lawful by the
authority of the States.

Fiscal Cliff Legislation Affects Retirement Plans—January 3, 2013

As part of a last-minute deal to avoid automatic tax increases and spending cuts that would have kicked in with the new
calendar year—commonly referred to as the “fiscal cliff”—Congress has approved, and President Obama has signed, the
American Taxpayer Relief Act of 2012 (H.R. 8).

Despite the Government Shutdown, It’s Business As Usual 

for Retirement Plan Sponsors—October 24, 2013

Congress has failed to pass the necessary appropriations 
legislation to keep the federal government open into the new 
fiscal year that began October 1, 2013. As a result, the federal 
government has “shut down,” and many agencies and offices that 
regulate your retirement plan are operating at significantly 
reduced capacities, or are not operating at all. Despite the 
shutdown, your obligations continue. 

http://www.lockton.com/Resource_/PageResource/MKT/08.30.13_Same-Sex_Federal.pdf
http://www.lockton.com/Resource_/PageResource/MKT/08.30.13_Same-Sex_Federal.pdf
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http://www.lockton.com/Resource_/PageResource/MKT/01.03.13.Fiscal Cliff_Legislationdocx.pdf
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Retirement Services Guidance 
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Feds Provide Filing Relief for Plans Affected by Colorado 

Flooding—October 1, 2013 

Following the severe storms, flooding, landslides and mudslides in Colorado, 
President Obama declared several counties a federal disaster area. For retirement 
plans in the counties of Adams, Arapahoe, Boulder, Clear Creek, El Paso, Jefferson, 
Larimer, Logan and Weld, relief is now available. Other locations may be added in 
coming days following additional damage assessments by the Federal Emergency 
Management Agency (FEMA). 

Significant Court Decision May Impact Private Equity Funds ERISA Liability—August 2, 2013 

Private equity funds (PE Funds) are cautioned when relying on last years decision in Sun Capital Partners III v. N.E. Teamsters and Trucking Industry Pension Fund (Sun 
Capital) which has now been overturned on appeal. The initial decision was a victory for PE Funds hoping to limit exposure to their portfolio companies’ ERISA liabilities. 
However a federal court of appeals has ruled that PE Funds could be liable for the multiemployer pension plan withdrawal liability of one of their portfolio companies. 
  

SEC Proposes New Rules on Money Market Funds—June 19, 2013 

Recently, the Securities and Exchange Commission (SEC) voted to propose rules that would reform the way that money market funds (MMFs) operate. Their goal in doing 
so is to make MMFs less susceptible to large runs, like those that occurred when heavy redemptions in the funds “broke the buck” during the financial crisis of 2008. 
Retirement plans invest more than $375 billion in MMFs, if passed as proposed these rules have the potential to greatly affect their suitability as a retirement plan option 
and investment. 
 

DOL Looks to Require Lifetime Income Disclosures—May 30, 2013 

Recently, the United States Department of Labor (DOL) issued an Advanced Notice of Proposed Rulemaking (ANPRM) that would require 
benefit statements to reflect what a participant’s account balance would look like as a lifetime income stream. 

 

DOL Wants to Know—Has Your Committee Been Trained?—April 5, 2013 

At some point, every retirement plan sponsor is likely to receive an audit notification from the United States DOL. At Lockton, we are often 
asked by plan sponsors to assess their risk of being selected for audit, or unfortunately for some, to assist them in navigating a current audit. Over 
the last few months, we have noticed an increase in retirement plan audits, and surprisingly the DOL is now requesting specific evidence of a 
committee’s fiduciary training. 

 

Can You Amend a Safe Harbor 401(k) Plan?—February 11, 2013 

As the economy picks up and employers are better able to fund their contributions, Safe Harbor 401(k) plans are experiencing a resurgence in 
popularity. Unfortunately, the IRS has decided to focus its audit efforts on these plans, targeting employers that have failed to make the required 
Safe Harbor contributions. 
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Defined Contribution Plan Compliance Calendar
Fourth Quarter
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Defined Contribution Plan Compliance Calendar (Continued)
Fourth Quarter
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Defined Benefit Plan Compliance Calendar
Fourth Quarter
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Defined Benefit Plan Compliance Calendar (Continued)
Fourth Quarter
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The communication is offered solely for discussion purposes. Lockton does not provide legal or tax advice. The services referenced are not a comprehensive list of all necessary components for 

consideration. You are encouraged to seek qualified legal and tax counsel to assist in considering all the unique facts and circumstances. Additionally, this communication is not intended to 

constitute U.S. federal tax advice, and is not intended or written to be used, and cannot be used, for the purpose of avoiding penalties under the Internal Revenue Code or promoting, marketing, 

or recommending any transaction or matter addressed herein to another party. 

This document contains the proprietary work product of Lockton Financial Advisors, LLC, and Lockton Investment Advisors, LLC, and is provided on a confidential basis. Any reproduction, 

disclosure, or distribution to any third party without first securing written permission is expressly prohibited. 

Securities offered through Lockton Financial Advisors, LLC, a registered broker-dealer and member of FINRA, SIPC. Investment advisory services offered through Lockton Investment Advisors, 

LLC, an SEC-registered investment advisor. For California, Lockton Financial Advisors, LLC, d.b.a. Lockton Insurance Services, LLC, license number 0G13569.

© 2013 Lockton, Inc. All rights reserved. 

Images © 2013 Thinkstock. All rights reserved. 
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